Penalties, Abatement, and Appeals

by Shirley Caraveo, M.S. Safety

Last month, I covered Cal/OSHA Inspections. Penalties, Abatement and Appeals are the next steps in the process.
Penalties
During the final interview of your Cal/OSHA Inspection, citations may be discussed with you and possible penalties may be outlined.  Keep in mind that Cal/OSHA has 6 full months to actually provide you with their final citation document. So…
· Listening Carefully. Resist the urge to volunteer information or in any way, admit that you violated regulations. Any comments you make will be used against you.
· If You Disagree With The Issues Presented at This Final Interview: You have the option to appeal it. Here is where all your notes and photos from the inspection will serve you.
Abatement For General or Regulatory Violations
The law requires that violations observed, be corrected within the time limit specified in the Final Report. Notify the Division by returning the Employer’s Signed Statement of Abatement of Regulatory and/or General Violations form. Complete, sign and mail it to the issuing office, on or before the compliance date; to avert a follow-up inspection of your facilities. 
If you are delayed in the completion of this abatement, immediately discuss the delay with Cal/OSHA.  They may grant an extension, especially if the abatement requires order and receiving parts or equipment.  This completed form certifies that all the unsafe conditions listed in the Division’s Citation, have now been corrected and all submitted abatement information is accurate.
Informing Affected Employees: Employers must inform all affected employees and their representatives about abatement activities referenced in this document in conformance with 8CCR Section 340.4(g).  This signed statement or a summary must be posted for three (3) working days at or near each place the regulatory and/or general violation(s) referred to in the citation occurred.
Failure to complete and return this form in a timely manner may result in issuance of a citation and civil penalty for violation of 8 CCR 340.4(c).
Abatement For Serious Violations

As above, the law requires that violations observed, be corrected within the time limit specified in the final report. But with Serious Violations, the consequences are obviously more serious. 
Notify the Division by returning the Employer’s Signed Statement of Abatement of Serious Violations form. Labor Code 6320(b) requires that you submit this signed statement under penalty of perjury, which describes the measures you will take for abating each citation where a serious violation is alleged.  Again, if you may not be able to correct the condition within the time frame, immediately review the possible delay with Cal/OSHA, as the reason may be acceptable for an extension.  Further, you may be able to restrict access to the machine or condition for a short period of time while waiting for parts or equipment.
Informing Affected Employees: As above, all affected employees and their representatives have been informed about abatement activities referenced in this document in conformance with 8CCR Section 340.4(g). This signed statement must also be posted for three (3) working days at or near each place the serious violation referred to in the citation occurred.
Failure to be Received: If this completed and signed statement is not received within 10 working days after the end of the period fixed for abatement, the Division will be required to revoke any adjustments to the civil penalty based upon the assumption that you will abate the violation. This action will result in a doubling of the civil penalty for serious violations. 

Stopping the Ticking Clock: Time Extensions to Abatement and Appeals
Time Extensions to Abate Regulatory and/or General Violations: The Employer’s Signed Statement of Abatement of Regulatory and/or General Violations form does not serve as a request for a time extension. So if you can’t meet a specified abatement date, contact the Division well within the 15-day limit allowed for an appeal.
Time Extensions to Abate Serious Violations: If there are problems meeting a specified abatement date, contact the Division early so that a request for extension can be considered. Again the Employer’s Signed Statement of Abatement of Serious Violations form, is not a time extension request.
Appeals on Serious Violations: Unless otherwise provided by statute, all abatement periods and changes required by the Division are frozen; when you file a docketed appeal with the Appeals Board. They remain stayed until the appeal is withdrawn or the Appeals Board makes a final decision. Also note that, if you have filed a timely appeal with reference to a particular citation, the Employer’s Signed Statement of Abatement of Serious Violations form does not need to be submitted at this time.  However, make certain you complete this paperwork in the event your appeal is not successful.  The failure to abate, as commented already, can lead to increased fines and even worse, a re-inspection by Cal/OSHA.
Remember:  

· Take It All Seriously, Especially If You’ve Had Issues With Cal/OSHA Before. Don’t know your company’s Citation History? Check it out. 
· Take Advantage Of The Time You Have To Abate Before The Final Report is presented to you. If you know that you will have to address the citations coming your way, budget in your abatement procedures as soon as possible and get them done.

To obtain more information about the Abatement Process go to: 

	S.C.B.A. website: www.socalbuilders.org Under Safety Programs,  April 2010: See Abatement Process 
State Fund website:  www.scif.com for IIPP Program Builder. We’ve placed a link on the SCBA website under our February 2010 Posting 

Cal/OSHA at the Department of Occupational Safety and Health: 

· For information on the Employer’s Signed Statement of Abatement of Regulatory and/or General Violations go to www.dir.ca.gov/DOSHPol/forms/CalOSHA160.pdf. The websites listed above have been posted and linked to Cal/OSHA to short cut your search.
· For information on the Employer’s Signed Statement of Abatement of Serious Violations go to www.dir.ca.gov/DOSHPol/forms/CalOSHA161.pdf.  The website listed above has been posted and linked to Cal/OSHA to short cut your search.


 
