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In the world of employment arrangements, there is a special classification of employees whose purpose is to: 
1. fulfill short-term, clearly defined, labor needs,
1.  address seasonal demands and/or 
1. fill temporary surges in work. 
This is the Temporary Employee. 

Dual Employers
Temporary Employees may be hired by one of several types of organizations before they are assigned to work. These organizations may include subcontractors, temporary staffing or leasing agencies; and for Cal/OSHA purposes, are the primary employers. Once employees have been assigned to a job to fill a labor need, those that use them are secondary employers. Both these employers are dual employers under Cal/OSHA regulations. Both share responsibility for these workers. 

Fixed Site Employers: Employees seeking work may choose to go through temporary staffing or leasing agencies. When temporary staffing or leasing agencies hire these workers, they act as the primary employer. 

The Safety Program: Primary Employer vs. Secondary Employer

Primary Employer
As defined, the Primary Employer or contractual employer is the one who contracts with the employee to perform work in exchange for wages or a salary and issues the employee's pay check, secures workers' compensation insurance for the employee, and usually retains hiring and firing authority.  

That means that in Fixed Site Operations, temporary workers remain the actual employees of the temporary staffing or leasing agency. 

 IIPP, Addressing Hazards and Providing PPE: Under the Cal/ OSHA requirements, even when they do not exercise supervision and control, they have the primary responsibility to address safety and health of their workers through: 
(1) their own Injury and Illness Prevention Plan (IIPP) and 
(2) general and specific safety training required for hazards that their workers may reasonably be expected to encounter at the working site; and 
(3) providing all required Personal Protective Equipment (PPE). 

Training, Inspections and Reporting Hazards: If the primary employer will actually be supervising the temporaries at the working site, they need to train them in the worksite IIPP of the secondary employer, and site specific hazards. If not supervising, they should be periodically inspecting and monitoring for unsafe conditions. Additionally, they should train their employees to report unsafe working conditions immediately and assure them that they are not to work in conditions which form an imminent risk of hazard.

Secondary Employer
Secondary Employers, on the other hand, are responsible for conditions at the working location and have the authority to make changes. They may also be responsible for temporary worker supervision, if the primary employer does not do so. This level of responsibility is more likely in a fixed site operation. 

Determining Employee Skill Level: In safety terms, the secondary employer needs to first determine whether temporary workers have the skills needed to perform the job, whether they have been adequately trained in safety and the use of required PPE. If both are inadequate, the secondary employer must train, since these workers will be under his or her immediate supervision. 

IIPP: Who will be supervising the temporary employee is key to determining how to most effectively communicate about identified hazards and subsequent controls that need to be put in place. The secondary employer may need to adjust his IIPP to a form which is flexible enough to address whether the Primary or Secondary employer supervises. 

Hazard Identification, Inspections and Training: As with all safety programs, the secondary employer is responsible to define the common job tasks and hazards for his own operation; as well as identify and correct worksite hazards. The secondary employer should also conduct regular site safety inspections and needs to communicate about safety with all their employees. However, when dealing with temporary workers, he may also need to provide supplementary training and additional PPE to address specific safety concerns at the site, if it hasn’t been provided by the primary employer.  

Communication: Good communication between primary and secondary employer can often eliminate any ambiguity and help assure required OSHA responsibilities are properly fulfilled.  Absent a formal agreement detailing any deviations, Cal/OSHA will expect each employer to fulfill those obligations that have been outlined. 

Determining Safety Responsibility Between Dual  Employers
The lynch pin for determining safety responsibility for a Cal/OSHA citation, between the primary and the secondary employer, rests mostly with the answer to the following question: 

Who exercises supervision and control over the employee at the time when the employee is exposed to a violating condition?

Primary employer liability depends upon whether the primary employer actively participates at the secondary employer’s site, makes decisions and controls how the work is completed.

When temporary employees hired through Temporary Staffing or Leasing Agencies, however; the influence of the employer is more likely to fall on the shoulders of the Secondary Employer. Specifically, secondary employer liability depends on whether the secondary employer exercises supervision and control over the employee exposed to the violating condition. From this standpoint, liability for a Fixed Site Operation is more likely to fall under the jurisdiction of the Secondary Employer.

To obtain more information about Dual Employer Responsibilities and the Use of TemporaryWorkers go to: 
	S.C.B.A. website:  www.socalbuilders.org . 
State Fund website:  www.scif.com
Cal/OSHA at the Department of Occupational Safety and Health: www.dir.ca.gov/wpnodb.html



